The need to adapt your company’s bylaws to regulatory changes

Two recent resolutions of the DGRN remind us of the importance of adapting
the By-laws to regulatory changes that arise: (i) Resolution No. 8.963 of June
16, 2015 and (ii) Resolution No. 1.104 of September 21, 2015. These
resolutions deny the registration of corporate agreements because the call of
the General Meeting, although complying with the provisions of its By-laws, was
contrary to the law and legislation currently in force.
In these resolutions, the DGRN states that although the By-laws are the “Magna
Carta or the company’s constitutional and operating regime", "if there is a
regulatory change affecting all or part of the contents of the By-laws, it is must
be understand that the new rule is imposed over its contents due to the force of
law.”

Resolution No. 8.963 of June 16, 2015, denies the registration of some
corporate agreements because the call of the General Meeting of the company
was only advertised in a newspaper.

In accordance with the original wording of Article 173 LSC relating to the way to
call, that call would have been considered correct and well done. However, after
the reform of the mentioned article by the Act No. 25/2011, of August 1, partially
amending the LSC, and in accordance with the current wording, the option to
call using only an ad in a newspaper circulating in the town in which the
company’s domicile is located, is no longer possible.

The DGRN understood that, although the company has made the call as
established by its By-laws and that these By-laws are duly registered with the
Commercial Registry (because at the time of registration they fulfilled the
current law), the call is not correct and, therefore, it is not possible to register
the adopted agreements.
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Resolution No. 1104 of September 21, 2015, denies the registration of some
corporate agreements adopted on the General Meeting of a Public Limited
Company (Sociedad Anónima) because the term of the call did not comply with
the law currently in force.

In particular, the call was made with an advance of 15 days (term specified in its
By-laws) and not a month in advance, as required by Article 176 LSC. In this
regard, the company complied with the provisions of its By-laws, duly registered
with the Commercial Registry, but since the drafting of its By-laws were not
adapted and the term of the call was not according to the law currently in force,
both the Registrar and the DGRN denied the registration of the corporate
agreements.
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