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There is much talk today, and much more will be said about the problems arisen
from the pandemic caused by the COVID-19 coronavirus in relation with the
fulfilment of contracts. Here we are going to refer to the lease agreements and in
particular to the statements, articles, recommendations and even the advice that
is being given, of non-payment of the rents.
First of all, it should be noted that it is not the pandemic but the Royal Decree
463/2020 of March 14, decreeing the state of alarm and the closure of commercial
properties and establishments of all kinds, with some exceptions, what causes
the impossibility of leased premises to be used for the purpose for which they
were leased and said closure involves the loss of income and, as a consequence,
the possible non-payment of the rental income or, at least, generating the doubt
whether it should be paid.
This is important, because either this political decision is correct or not for reasons
of public health, an issue that we do not discuss, the same government that
issued the Royal Decree must foresee the consequences of such decision and
give a legal solution.
In other matters that the Royal Decree has considered to have a significant
impact on economic issues such as labour, tax, transport, etc., the government
has issued a series of complementary orders to ease or reduce the economic
effects derived from the aforementioned Royal Decree, but it has not done so
with urban leases. Consequently, we consider that, as long as it is not issued a
legal rule that suspends, postpones, or exempts the payment, the tenant is still
obliged to pay the rent.
The closure of the premises and establishments is protected by a legal regulation
and said regulation is the one that must contemplate everything that can be
derived from it.
Situations of crisis have been experienced at different times and different
governments made their decisions such as establishing the forced extension of
lease contracts despite not having been agreed (In the twenties of the last
century) or establishing rent updates by decree (in the eighties of the last century
), with the pros and cons that this originated and which it is not necessary that we
analyse now.
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And this is brought up because many have been the jurists who have pronounced
themselves on whether this non-payment of rental income can be protected in a
fortuitous event, or force majeure, or if the so-called rebus sic stantibus clause
should be applied, even if article 26 of the LAU (Urban lease ACT) which is also
applicable to premises under article 30, must be applied analogically, and that
allows to stop paying the rent when the house or premises cannot be exploited
for “works”.
Fortuitous or force majeure events are those events that could not have been
foreseen or that, although they could have been foreseen, were inevitable or
irresistible events that arise and imply the impossibility of fulfilling the obligation
or a substantial alteration of said obligations. The civil code refers to both cases
in many articles (articles 457, 1,105, 1,183, 1,575, 1777 ...), as: exemptions from
an obligation; to avoid that exemption (holders of bad faith); or to modify the
obligation. And this without prejudice to the freedom of the parties to agree or not
the consequences that may arise in both cases in their contracts. Notwithstanding
this, it is not a common agreement in lease contracts.
In another hand, the rebus clause with a case law development and which has
been applied in an exceptional and restricted way, refers to the fact that there is
an alteration completely disconnected from the will of the parties, of unpredictable
risk and of an extraordinary nature that implies that compliance with an obligation
represents a consideration so excessively onerous for one of the parties that it
can lead to the total frustration of the contract or to having to make significant
modifications to the contract in order to rebalance benefits.
In the case that concerns us, there are many tenants of premises who, using
some of these “exceptions”, have notified their landlords to exempt them from
paying the rent during this situation. And not only premises tenants, also house
tenants, because they are dismissed from their jobs and cannot afford the
payment and they also request that exoneration or suspension of the rent
payment.
And in this discussion, the lawyers consider what to advise their clients: if it is
necessary to defend what I have misnamed “exceptions” or this may lead to a
possible eviction legal procedure when the procedural deadlines are lifted.
Faced with this, our position is that the best thing, in this situation, is to negotiate
with the landlord this strange and complex situation with imaginative formulas but
that entail that the landlord can continue to collect all or part of the rental price.
For example, agree to a rent reduction of X% for six months. This would permit
the lessor to collect a part of the rental Price, and also would permit the lessee to
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have a reduction while this situation lasts, and also to gradually recover once
normality is restored. Another formula would be a deferred payment, but without
implying waiver of collection; or extend the duration of the contract if it was close
to ending...
If the parties do not reach such agreements it will lead to certain problems, since
if the lessor wants to collect the unpaid, he will be entitled to file, when the
suspension of the procedural terms in the civil jurisdiction is lifted, an eviction
procedure for non-payment and it must be remembered that in front of an eviction
procedure for non-payment, it is only possible to allege and prove the payment
(article 444 of the LEC). So, opposing by means of these “exceptions” mentioned
above may not succeed in paralyzing the eviction, forcing the tenant to file a
declaratory procedure to try to get that exemption or paralyze the eviction. And in
this case, apart from collapsing the courts, the resolutions can be very divergent
and will depend on many issues. It is not the same as closing a restaurant that
could offer meals by delivery service than a clothing store; if the lessee is a small
merchant or whether it is a multinational; if the contract is long-term or it is close
to ending, but the truth is that, in all these cases, the lessee has the possession
and use of premises, even if it is for storage and the lessor will have to face
expenses related to the property ownership.
The rebus clause, searches for an equilibrium of the contract, but in this case,
where is the equilibrium, if the lessee has the possession and use of the premises
and the lessor does not collect the rental price? It is not logical that the tenant is
not obliged to pay the rents and the landlord has to pay the property tax, the
community expenses, perhaps real estate tax, VAT, etc. And let's not forget that
not all landlords are banks, vulture funds or large corporations, many are
homeowners who need this income to live or even to pay mortgages that they will
not be able to face and which may not be excluded from deferment.
Therefore, the solution should not come from a judicial interpretation of certain
concepts or doctrines, but from a legal provision. And it is the government through
the appropriate orders that will have to clarify and hopefully it will not be through
the simple suspension of the total payment of the rents if it is not accompanied
by real aids to the landlords. There are other options such as giving financial aids
to the tenants to pay those rents, or setting a legal reduction of a certain
percentage (20% or 30%) of the rent during this complicated period, without the
need for suspend full payment.
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In summary, it is not admissible that the burden of the problem falls exclusively
on the landlord or that we have to trust that the courts resolve these unwanted
disputes when the closure has been imposed by a Royal Decree (even if
motivated).
Until then, what It is appropriate is that landlords and tenants reach transactional
agreements that make the situation as less traumatic as possible for both parties.

Barcelona, March 23th, 2020.
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