Brief analysis of Crowdfunding
through the Act nº 5/2015, April 27
Crowdfunding is a financial alternative different from financial banking which
consists of collective financing, usually through internet.

There are different types of crowdfunding that can be classified in two groups:

Non-profit Crowdfunding

Profitable Crowdfunding

• Donation Crowdfunding  contribution
without compensation.

• Crowdlending  investment through loans.

• Reward Crowdfunding  the investor
receives a good or a product as a
compensation for its investment.

• Crowdinvesting  capital investment.

This financial alternative has existed for several years, but it is recently, that, as
a consequence of the economic crisis and the lacking of financial banking, has
experimented a substantial growth. In Spain the most extended type of
crowdfunding is the donation crowdfunding, but in the last years the profitable
crowdfunding has grown a lot because a lot of companies have seen in such
funding channel, a good alternative.

As a result of the popularization of the crowdfunding, the legislator has
considered necessary to regulate the Collective Financing Platforms (“CFP”),
which are the intermediary companies that connect people that need funding for
a project with people that want to invest. We find this regulation in the Title V of
Act nº 5/2015, April 27, of promotion of the business finance (“Act nº 5/2015”).

The abovementioned Act only regulates profitable crowdfunding, which we
analyze as follows.
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In the crowdfunding we have three parties:

(i)

The Collective Financing Platforms (“CFP”).

“Authorized companies whose activity consists of connecting, in a professional
way and through web pages or other electronic means, a plurality of natural
persons or legal entities that offer funding in order to obtain monetary income in
return, called investors, with natural persons or legal entities that need funding
in order to use it for a collective financial project, called promoters” (article 46
Act nº 5/2015).

One of the newness introduced by the Act nº 5/2015 is that such companies
must be authorized by the Spanish Stock Market National Commission
(“CNMV”) and must be duly registered with the CNMV Register (articles 53 and
54 Act nº 5/2015). The CNMV should decide about the authorization within a 3
months period since the application and reception of the corresponding
documentation (article 57 Act nº 5/2015) and, in any case, within the period of 6
months since the reception of the application. The registration with the CNMV
will be subsequent to the registration with the Commercial Registry.

The companies that want to obtain and maintain such authorization shall
comply with some requirements related with the activity (article 55 Act nº
5/2015) and with some financial requirements (article 56 Act nº 5/2015).

Among the requirements related with the activity, we highlight the following: it
shall be a capital company with indefinite duration; the legal purpose shall be
exclusively the realization of CFP activities; to have the necessary resources in
order to ensure the security, confidentiality, reliability and capacity of the
service; and to have an internal regulation.
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Article 48 establishes an activity reservation; this means that only the CFP that
have been authorized and registered can exercise the activity of CFP.
Nonetheless, the CFP shall not do any other activities as for example those
activities provided by investment services companies or credit institutions.

Authorized and registered CFP will be entitled to provide the following services
(article 51 Act nº 5/2015): (i) to receive, select and publish collective financing
projects and (ii) to develop, establish and run communication channels in order
to facilitate finance contracting between investors and promoters. Moreover,
CFP are entitled to provide auxiliary services to the ones abovementioned.

It is important to remark that the CNMV shall be aware of any modification
suffered by the authorized CFP. In this regard, some modifications in the CFP
shall be authorized (article 58 Act nº 5/2015).

(ii)

The investors.

“Natural persons or legal entities that offer funding in order to obtain monetary
income in return”. Investors can be classified in two groups: (i) accredited and
(ii) non-accredited. The requirements in order to be considered as an accredited
investor are established in article 81 Act nº 5/2015, that are basically to have a
minimum economic solvency. This is important because the non-accredited
investors are more protected by the law and they have limits to their investment:
the non-accredited investors cannot invest more than €3,000 in one project
published by the same CFP and cannot invest more than €10,000 within a
period of 12 months in projects published by the same CFP (article 82 Act nº
5/2015).

(iii)

The promoters

“Natural persons or legal entities that need funding in order to use it for a
collective financing project”. Promoters shall comply some requirements
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established in article 67 Act nº 5/2015, which are: to be duly incorporated in
Spain or in another country of the European Union (legal entities) or to be
resident in Spain or in another country of the European Union (natural persons)
and that they are not (or their shareholders if they are legal entities) disqualified
or serving a judgment because of a crime or offences against heritage, money
laundering, socio-economic order or Public Finance and Social Security.

Once analyzed the three subjects that take part in crowdfunding, it is necessary
to analyze the essential element of this financial alternative, that is, the project.
The project is the idea that requires financing. Without a project there is no
crowdfunding.

The projects can only be of business, formation or consumption (article 49 Act
nº 5/2015) and the financing can consist of: (i) fund raising through loans
(crowdlending) or (ii) fund raising through the acquisition of shares, units or
other

capital

representative

values

and

obligations

of

the

promoter

(crowdinvesting).

Act nº 5/2015 establishes some limits in relation to the projects: (i) the CFP will
ensure that a promoter does not publish more than one project in its platform;
and (ii) a maximum amount of fund raising (2 million Euros or 5 million Euros if
the project is directed to accredited investors).

Finally, it is important to remark a very relevant aspect, which the Act
emphasizes, that is, the information.

On the one hand, the information about the project. The CFP shall publish a
description of the project “in a synthetic manner and with non-technical
language that provides the necessary information in order that a medium
investor can take the decision to finance the project” (article 70 Act nº 5/2015).
Moreover, it shall include all the additional information established by the Act
nº 5/2015 depending on if the financing is: (i) through loans (articles 75 and 76
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Act nº 5/2015); or (ii) through the issue of values (articles 78 and 79 Act nº
5/2015).

On the other hand, the obligations of general information that shall include the
CFP in its web pages (article 61 Act nº 5/2015). It is also established that such
information shall be accessible, permanent, actualized, free and easy to find in
the CFP web page.

One last thought: as advisors in crowdfunding, we notice that this financial
alternative is consolidating in the market, it is generating new legal scenarios,
and we, as lawyers, must know its functioning.
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