
 

 

The Supreme Court, in Judgment 705/15 of December 23, 2015, establishes case 
law doctrine concerning the nullity of the acceleration clause in bank contracts, 
considering it is abusive, and sets the effects on the aforementioned nullity. 

 

The judgment of December 23, 2015, issued by the Supreme Court, confirms, the 
judgments of the majority of the provincial courts, declaring the nullity of the 
acceleration clause considering it is abusive because it does not accomplish the 
enforceable standards, to the extent that, it does not modulate the importance of the 
breach taking into account the duration and amount of the mortgage, it does not permit 
consumers to avoid its application by a diligent repair conduct, and permits the 
termination of the mortgage loan by a single non-payment. And this regardless the 
exercise of the clause thereof is made by the lender.  
 
The Supreme Court, confirms the declaration of nullity of the acceleration clause, 
however disagrees with the effects of such nullity, giving a solution that has surprised 
everyone completely. 
 

Up to know, the declaration of nullity used to lead to the dismissal with prejudice of the 
mortgage foreclosure procedure, allowing the bank to start a civil declarative procedure 
claiming for the mortgage contract termination (art. 1124 Civil Code). 
 

The Supreme Court, on this occasion, sets case law doctrine, considering that the 

clause nullity will not always lead to the dismissal of the mortgage foreclosure 

procedure, as this sometimes (especially in cases of flagrant noncompliance) can be 

detrimental to the debtor as it would deprive special advantages given by the mortgage 

foreclosure procedure (such as the possibility that the debtor has to release the 

property by paying the exact amount of the debt at the time; the limit established for the 

auction pricing; possibility to rehabilitate the contract, etc.). 

 

Therefore, considers that the acceleration clause must be declared null, but with the 

possibility of continuing the mortgage foreclosure procedure, if and when the minimum 

requirements of art. 693.2 LEC are fulfilled (three months nonpayment, or a number of 

unpaid months that suppose the noncompliance of the obligation for a period at least 

equivalent to three months). 

 

So that implies that judges must determine whether the nullity of the clause leads to the 

dismissal of the mortgage foreclosure in each specific case.  

The Judgment has generated quite a stir among the judges themselves who find 

difficult to understand how can the acceleration clause be declared null, and yet keep 

the mortgage foreclosure procedure, which precisely arises from the claiming of the 

amount declared to be due and payable early, under the clause declared null.  


