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The Barcelona’s Court of Appeal finds invalid the early termination clause 
in mortgage contracts regardless of whether the clause has not been 
applied improperly. 

 
The Barcelona’s Court of Appeal in its most recent decisions consolidates the 
recent case law of the Court of Justice of the European Union (CJEU) related to 
the invalidity of the abusive early termination clause regardless of whether the 
clause has not been applied improperly. 

The decision of the CJEU of June 11, 2015, prosecutes a dispute between the 
Bilbao Vizcaya Argentaria Bank and a consumer concerning the non-payment 
of the monthly mortgage loan. The mortgage loan contract contained an early 
termination clause which infringes Article 693.2 of Civil Procedure Act, because 
allows the early termination of the loan in case of late payment without 
establishing a minimum number of monthly installments. However, the bank 
waited three unpaid monthly installments to exercise the clause. 

The CJEU decided that to the extent that the clause is abusive and unfair, it 
must be declared null and void regardless of whether it has been applied or not. 

The Barcelona’s Court of Appeal has decided in the same way, in its most 
recent decisions, including: Sentences of November 27 and December 7, 2015 
issued by the Sixteenth Section, and, Sentence of December 10, 2015 issued 
by Section Four. 

In the words of the Court "we must examine the intrinsic abusiveness of the 
clause outside the exercise thereof is made by the lender". 

Understanding, therefore, that the early termination clause that does not respect 
the limit established in the new wording of Article 693.2 given by Law 1/2013, is 
abusive and null in its entirety, without being the bank able to avoid the nullity 
by delaying its exercise until the borrower has exceeded the admissible limit 
under Article 693. 

The prosecution of the clause abusiveness must be made in abstract, analyzing 
the powers granted to the lender regardless of how he makes use of these 
powers in practice. 

 


