
 

NULLITY OF THE “FLOOR CLAUSES” (CLÁUSULAS SUELO). 
RETROACTIVITY 
 
Lots of people are paying mortgages where there are included “floor clauses” 
(Cláusulas Suelo). These clauses establish a minimum amount to pay in the 
mortgage payments, although the interest rate agreed with the bank is below 
such minimum.  
 
In this regard, lots of people have discovered that they cannot benefit from the 
interest rate decreases (the Euribor in most cases), although most of the 
interest rates are at a record low level as a consequence of the economic 
situation from the last years. 
 
This situation has generated, in the last years, a lot of legal claims against the 
banks in order to request the nullity of the floor clauses established in most of 
the mortgages. 
 
The High Court in his sentence of May 9th, 2013 established that the floor 
clauses included by the banks in their mortgage agreements were null. The 
High Court says that the banks did not offer to their clients the sufficient 
information about the consequences of the introduction of such clauses in their 
mortgages agreements. Therefore, all the floor clauses included in mortgages 
shall be declared null when, at the time when the client gave his consent, there 
was a lack of information or transparency. 
 
 
RETROACTIVITY EFFECTS 
 
Once the floor clauses where declared null, because they were considered 
abusive, the client has the right to be compensated as a consequence of the 
application of such clauses and here begins a new battlefield. By virtue of the 
abovementioned sentence of the High Court of May 9th, 2013, the retroactive 
effects shall be limited to the date of such sentence, this is, May 9th, 2013. 
 
However, some jurists believe that the retroactive effect shall be from the date 
when the mortgage was granted into public deed. In this regard, the bank shall 
return to the client all the amounts collected because of the application of the 
floor clauses. 
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The retroactive effect of May 9th, 2013 is the one used by the majority of the 
Spanish courts. Notwithstanding the aforementioned, some courts and 
provincial courts are issuing sentences establishing that the retroactivity has to 
be taken from the date when the mortgage was granted into public deed and 
therefore they are condemning to the bank to return all the amounts collected 
as a consequence of the application of such clauses. 
 
In this scenario, it has been raised before the Court of Justice of the European 
Union a proceeding in order to discuss the nullity of the floor clauses because 
they are abusive and, if it is the case, the retroactive effects of such nullity. The 
appealers understand that the retroactivity effects applied by the Spanish 
Courts, “partial retroactivity” (limited to the date May 9th, 2013), violates the 
Community Law because the Community Law establishes that the clients 
cannot be linked to an abusive clause. Therefore, they request the recognition 
of the “total retroactivity”, this is, the devolution to the clients of all the amounts 
collected by the bank since they signed the mortgage. 
 
Before the Court of Justice of the European Union resolves, the European 
Commission has draft a previous report where it is in favor of the recognition of 
the total retroactivity, and therefore, it is in favor of the devolution of all the 
amounts collected by the banks from the date of the signature of the mortgage 
because they applied abusive clauses. 
 
In view of the abovementioned report, it is expected that the Court of Justice of 
the European Union declares the nullity of the floor clauses and the total 
retroactivity (from the date of the signature of the mortgage). The Court should 
resolve the proceeding before the end of the year.  
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