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Note regarding the Law 1/2019 of trade secrets. 

 

On February 20th, 2019 the Law 1/2019 of trade secrets was published. Such 

Law will enter into force on March 13th, 2019 and is a transposition of the 

Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 

2016 on the protection of undisclosed know-how and business information (trade 

secrets) against their unlawful acquisition, use and disclosure. 

 

This law is very novel because until now Spain did not have any law which 

regulates the trade secrets. These secrets were protected through diverse 

regulations and especially through contractual clauses. 

 

The Law 1/2019 wants to protect trade secrets regulating mainly, the following 

three aspects: 

 

➢ What is a trade secret?  

 

Article 1 of the Law 1/2019 defines the trade secret as any information or 

knowledge, including technological, scientific, industrial, commercial, 

organizational or financial that meets the following conditions: 

 

• It is a secret, this means that it is not generally known among or readily 

accessible to persons within the circles that normally deal with the kind of 

information in question. 

• It has commercial value because it is secret. 

• It has been subject to reasonable steps under the circumstances, by the 

person lawfully in control of the information, to keep it secret. 

 

➢ Which actions are considered unlawful? 

 

The acquisition of a trade secret without the consent of the trade secret holder 

whenever carried out by unauthorized access to, appropriation of, or copying of 

any support that contains the trade secret or any other conduct which, is 

considered contrary to honest commercial practices. 

 

The use or disclosure whenever carried out, without the consent of the trade 

secret holder, by a person who: (i) having acquired the trade secret unlawfully, 

(ii) being in breach of a confidentiality agreement or any other duty not to disclose 

the trade secret or (iii) being in breach of a contractual or any other duty to limit 

the use of the trade secret. 
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The acquisition, use or disclosure whenever a person, at the time of the 

acquisition, use or disclosure, knew or ought, under the circumstances, to have 

known that the trade secret had been obtained directly or indirectly from another 

person who was using or disclosing the trade secret unlawfully. 

 

On the other hand, it is considered lawful the acquisition, use or disclosure 

whenever a person obtains the trade secret by any of the following means: (i) 

independent discovery or creation; (ii) observation, study, disassembly or testing 

of a product or object that has been made available to the public or that is lawfully 

in the possession of the acquirer who is free from any legally valid duty to limit 

the acquisition of the trade secret; (iii) exercise of the right of workers or workers' 

representatives to information and consultation and (iv) any other practice which, 

under the circumstances, is in conformity with honest commercial practices. 

 

➢ Actions for protecting the trade secrets. 

 

Against trade secrets unlawful actions, the following civil actions can be 

requested: 

 

• Declaration of the unlawful action. 

• Cessation or prohibition of the unlawful actions. 

• Prohibition of the production, offering, placing on the market or use of 

infringing goods, or the importation, export or storage of infringing goods. 

• Recall of the infringing goods, including the recall of those placed on the 

market. 

• Delivery up to the owner of the trade secret the support that contains the 

trade secret or, when applicable, the destruction of the support. 

• Attribution of ownership of the infringing goods. 

• Compensation for damages. 

• Publication or dissemination complete or partial of the sentence. 

 

The time limit for these actions is THREE (3) years since the knowledge of the 

infringement. 

 

Highlight the possibility to also act against bona fide third parties, this means, 

against those parties that uses third party trade secrets and who do not know that 

the acquisition of the trade secret was unlawful. There is also the possibility to 

request precautionary measures and taking evidence. 
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Another aspect which is relevant is that the law also regulates the possibility of 

assigning or license the trade secrets.  

 

From now on, it is not only that your trade secrets will be protected, but also some 

measures, inside the compliance actions, must be taken in order to protect your 

trade secrets and also from actions that may infringe some third parties’ trade 

secrets. 

 

 

 


